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038644 

P R 082048Z OCT 75 
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TO SECSTATE WASHDC PRIORITY 1248 
DEPARTMENT OF JUSTICE WASHDC PRIORITY 
INFO DEFENSE MAPPING AGENCY WASHDC 
IAGS FORT CLAYTON 

UNCLAS BOGOTA 9737 

E.O. 11652: NA 
TAGS: AFSP CO 

SUBJECT: CASE OF NOVOA VS IAGS 

REF: A) RISTAU TO MAISTO LETTER OF JUNE 9, 1975; AND 
B) TORRES-RISTAU CONVERSATION JULY 1975 

JUSTICE FOR B.A. RISTAU, FOREIGN LITIGATIONS UNIT 

1. AS YOU WILL RECALL, OUR ATTORNEY IN SUBJECT CASE, ALVARO 
TORRES, RECOMMENDED A SETTLEMENT IN THE AMOUNT OF 550,000 PESOS 
(APPROXIMATELY $17,300 AT THE CURRENT EXCHANGE RATE OF 32 PESOS). 

IN YOUR RESPONSE YOU INDICATED THAT YOU COULD NOT OFFER MORE 
THAN $1 1,000. AS YOU KNOW. TORRES BELIEVES THAT NOVOA WOULD 

BE ENTITLED TO MORE THAN $1 1,000 WERE THE CASE TO BE LITIGATED 
IN COLOMBIAN COURTS UNDER COLOMBIAN LAW. HE ALSO FEELS THAT 
NOVOA MAY WELL NOT ACCEPT THE LESSER OFFER, AND MAY SEEK TO 
REOPEN THE CASE OR OTHERWISE EXERT POLITICAL AND PUBLIC RELATIONS 
PRESSURE AGAINST US. ON THE OTHER HAND, HE DOES BELIEVE THAT 
NOVOA (AND HIS WIFE AND MINOR CHILD BOTH OF WHOM MUST 
ACCEPT ANY SETTLEMENT AS THEY HAVE AN INTEREST UNDER 
COLOMBIAN LAW), WOULD AGREE TO THE HIGHER FIGURE. 

2. WHILE WE CAN ALWAYS ASSERT THE DEFENSE OF SOVERIEGN 
IMMUNITY AND THUS PRECLUDE FURTHER LEGAL ACTION, WE COULD 
NEVERTHELESS BE INVOLVED IN FURTHER LEGAL MANEUVERING 

AS WELL AS BE THE RECIPIENT OF VERY EMBARRASSING PUBLICITY 
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THE "TAKE IT OR LEAVE IT" OFFER TO NOVOA OF $1 1,000, 1 SHOULD 
LIKE TO ASK YOU TO RECONSIDER ONE MORE TIME TORRES' RECOMMENDA- 
TION AND DETERMINE IF WE CANNOT PROPOSE THE LARGER SETTLEMENT. 

3. IN MAKING THIS REQUEST I NOTE THE FOLLOWING: 

A) IN CORRESPONDENCE WITH TORRES YOU HAVE INDICATED 
THAT IT IS NOT JUSTICE POLICY TO RELY UPON TECHNICAL OR 
JURISDICTIONAL DEFENSE TO DECLINE PAYMENT OF MERITORIOUS 
CLAIMS ABROAD, AND THAT IN THIS CASE NOVOA "MAY WELL BE 
ENTITLED UNDER COLOMBIAN LAW TO BENEFITS IN EXCESS OF THOSE 
PAID TO HIM BY IAGS UPON HIS DISMISSAL IN 1970". YET YOU 

DO RELY ON JURISDICTIONAL DEFENSES IN REJECTING SOME OF THE 
AMOUNTS AWAREDED BY THE COURTS WHILE ACCEPTING OTHERS, 
PARTICULARLY ON THE SO-CALLED PENALTY PAYMENTS. CAN WE 
REALLY HAVE IT BOTH WAYS? EITHER WE ACCEPT THE APPLICABILITY 
OF LOCAL LAW OR WE ASSERT SOVEREIGN IMMUNITY AND 
AVOID IT. SOME OF THE JUDGMENTS LISTED AS PENALTIES ARE 
NONETHELESS APPLICABLE UNDER COLOMBIAN LABOR LAW AND WOULD 
BE COLLECTIBLE IN ANY NORMAL LITIGATION OF THIS CASE. 

IN SHORT IT SEEMS TO US THAT NOVOA IS IN EQUITY ENTITLED TO 
SOMETHING MORE THAN THE AMOUNT ARRIVED AT IN YOUR CAL- 
CULATIONS EVEN IF SOMETHING LESS THAN THE SECOND LABOR 
COURT'S JUDGMENT GIVEN ITS MATHEMATICALLY INCORRECT 
COMPUTATIONS. 

B) GIVEN THE RISK OF FURTHER LEGAL MANEUVER IF NOVOA 
DOES NOT ACCEPT THE SETTLEMENT AND THE RISK OF POLITICAL 
PROBLEMS, IT SEEMS TO US THAT IT WOULD BE WORTH IT AND IN THE 
INTEREST OF THE USG TO OFFER A SETTLEMENT CLOSER TO THE LABOR 
COURT'S AWARD UNDER APPLICABLE COLOMBIAN LAW. IN REF B, YOU 
REFERRED TO THE POLITICAL PROBLEMS AS BEING "FOREIGN RELATIONS 
UNDERPINNINGS" WHICH JUSTICE LACKS STATUTORY AUTHORITY TO 
CONSIDER AND CERTIFY AS PAYMENT CLAIMS. I MUST REALLY ASK 

IF WE CAN DISMISS THE POINT THAT EASILY AS FAR AS THE TOTAL 
USG INTEREST IS CONCERNED. PERHAPS CONSULTATION WITH STATE TO 
DETERMINE A MORE FAVORABLE SETTLEMENT WOULD BE IN ORDER, 
ALTHOUGH AS NOTED ABOVE, THERE WOULD APPEAR TO BE LEGAL 
JUSTIFICATION TO PROPOSE THE LARGER SETTLEMENT UNDER COLOMBIAN 
LAW IF WE ACCEPT THE PRINCIPAL OF NOT ASSERTING JURISDICTIONAL 
DEFENSES. 
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4. 1 WOULD GREATLY APPRECAITE IT IF YOU WOULD CONSIDER THIS 
CASE ONE MORE TIME, AND LET ME KNOW AS SOON AS YOU CAN 
WHETHER JUSTICE CANNOT AGREE TO A LARGER FIGURE SO 
THAT WE CAN ALL SETTLE THIS LONG STANDING CASE. 

VAKY 
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